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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2065 
JOSEPH JONES 
versus , 
COMMONWEALTH OF VIRGINIA. 
'PETITION FOR A WRIT OF ERROR AND BRIEF IN 
SUPPORT THEREOF. 
To the Honorable Chief Justice and Associate J11tstices of. 
the Bupre'l!"e Court of Appeals: 
Your petitioner, Joseph Jones, respectfully represents that 
he is aggrieved by the final order of the Circuit Court for 
Elizabeth City County, Virginia, entered on the sixth (6th) 
day of May 1938, in a certain prosecution by the Common-
wealth upon an indictment, wherein he was sentenced to ten 
years in the penitentiary. 
THE FACTS. 
On March 3rd, 1934, Joseph Jones and four other men were 
coming from a party on Mallory Street,. about 3 o'clock in the 
morning. When they turned in a yard, Officer Curtis drove 
around the corner and made an attempt to arrest all three men 
for being drunk. William Washington, a half brother of 
Joseph Jones, would not get in the car and proceeded to resist 
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arrest.- Joseph Jones ran away. Officer Curtis then fired one 
shot to attract the attention "of Officer Hall. Joseph Jones then 
returned to the scene and saw the officer and his half brother 
tussli1,1g on the ground. Jones th~n went around the car, 
reached over the officer's shoulder and took the pistol out of 
the officer's hand. 
William Washington, who is known as ''Dollie Coon'', and 
whom the officer said gave him the most trouble, was arrested 
for, and convicted of, being drunk and :fined Fifty Dollars for 
resisting arrest. · 
ASSIGNMENTS OF ERROR. 
First Assignment of En·or. 
The court erred in overruling the motion to set aside the 
verdict of the jury and grant the defendant a new trial on 
the ground that the verdict is contrary to the law and the evi-
dence (R., p. 4). 
This case presents an unusual situation. The man who 
gave the officer the most trouble, William Washington (R., 
p. 8), was fined Fifty Dollars and costs for resisting a_rrest, 
and the man, whom the officer said was also drunk, who merely 
took the gun out of his hand, was given ten years in the peni-
tentiary for robbery. Such a situation is startling to a legal 
conception of justice. . 
Associate Justice Spratley, Virginia Supreme Court of 
Appeals, aptly said in the case of .A.merican-LaFrance Q/J'Ul, 
Foamite buiustries, Inc. v . .A1·lin.qton County, 169 Va. 1, 192 
S. E. 758. 
''As justice is the fundamental aim of the courts, we :q1ust. 
liberally construe each law, each ground of logic and reas~n, 
to attain it. When for any reason technical or otherwise, 
faith is lost in that effort, or in the results so sought to .. be 
achieved, the foundation of our society becomes undermined. 
Upon the peculiar circumstances of each case a conclusion 
must be reached, fo-r in any one case a sin.qle ,qround of rea-
son will serve to set it apart from those othe-rwise similar" 
(Italics mine). 
The animus furO!ndi is totally lacking in this case. 
In- 54 C. J., Section 49, it is said: 
''In the absence of contrary statute, there can be no robbery 
without a criminal, felonious, or, under an express statute, a , 
fraudulent intent. The animus /'lu·andi, or intent to steal, 
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is essential to the crime. In other 'vords, there must be a 
criminal intent of a character including the specific intent to 
rob." 
These men were drunk and on their way home from a party 
on Mallory Street early in the morning; a police officer was 
the last person in the world they would want to see. 
There is no evidence that Joseph Jones placed the officer in 
fear. 
The undisputed evidence is that when Jones took the pistol, 
the officer said, ''Boy come back here'' (R., p. 10). 
It is strikingly peculiar, and distinctly contrary to human 
emotions, that 1Ir. Curtis 'vho testified that he was placed 
in fear by both Washington and Jones, if he were in fear, 
would extend Jones an invitation to come back. 
There can be no robbery without intent to steal the per-
sonal property of another, from his person or in his presence, 
against his will, by violence or intimidation. 
Butts v. Com'lnonwealth, 145 Va. 800, 133 S. E. 764. 
In R. C. L., Section 15, it is said: 
"In robbery, as in larceny, it is essential that the taking 
of the goods be ani1no f~1.randi, and unless the taking be with 
a felonious intent it is not robbery." 
The well known maxim, Achts non facit reum, nisi rnens sit 
rea, is clearly applicable to the instant case. 
16 C. J ., Section 41. 
8 R. C. L., Section 11. 
Therefore, because of the errors herein complained of and 
assigned, your petitioner prays this Honorable Court that 
a Writ of Error to said judgment may be g-ranted him and 
that such judgment may be reviewed, said verdict set aside 
and a new trial granted your petitioner. 
Your petitioner adopts this petition as his original brief. 
JOSEPH JONES, Petitioner, 
By: WII .. LIAM DAVIS BUTTS, 
Attorney for the petitioner. 
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CERTIFICATE OF COUNSEL. 
I, William Davis Butts, a practicing attorney in the Su-
preme Court of Appeals of Virginia, do hereby certify that in 
my opinion it is proper that the decision complained of in 
the foregoing petition should be reviewed by the Supreme 
Court of Appeals of Virginia. -
WILLIAM DAVIS BUTTS, 
A practicing .Attorney in the Supreme ·Court. 
CERTIFICATE O·F MAILING COPY OF PETITION TO 
OPPOSING COUNSEL. 
I, William Davis Butts, do hereby certify that I did at the 
same time this petition was mailed, mail to Mr. Roland Cock, 
Commonwealth Attorney, Elizabeth City County, Hampton, 
Virginia, he being opposing counsel, by registered mail, a 
copy of the within petition for a Writ of Error and Brief in 
Support Thereof. 
WILLIAM D.A.VIS BUTTS, 
Counsel for the Plaintiff in Error. 
September 9th, 1938. Writ of error and s·upersedeas 




Pleas before the Circuit Court of Elizabeth City County, 
Virginia, August 9th, 1938. 
Be It Remembered, That heretofore, to-wit= 
At a Circuit Court of the County of Elizabeth City, at the 
Courthouse of said 'Court in said County on Monday, the 
seventh day of February, in the year of our Lord one thou-
sand nine hnndred and thirty-eight, and in the one hundred 
and sixty-second year of the Commonwealth . 
• • 
Joseph Jones v. Commonwealth of Virginia. ~ 
C. C. Frost, Foreman, Frank H. Lewis, Ernest L. Clark, 
·Frank Larkin and Bickford E. 1\Hnkins were this day sworn 
a special Grand Jury in and for the body of the County of 
Elizabeth City and having received their charge retired to 
their room for dispatch of business and after sometime re-





Indictment for a Felony-Robbery by Violence. 
(Endorsed) "A True Bill". 
(Signed) C. C. ·FROST, Foreman. 
Which indictment is in words and figures as follows: 
Commonwealth of Virginia, 
County of Elizabeth City, to-wit: 
In the Circuit Court of said County: 
The Grand Jurors of the Commonwealth of Virginia, in 
and for thP. body of the County of Elizabeth ·City and now 
attending the Circuit Court of said County, at the ·February 
Term, 1938, thereof, upon their oaths present, that 
page 2 ~ Joseph Jones on the 3rd day of March, 1934, in 
the said County of Elizabeth City, in and upon one 
J. Leslie Curtis, feloniously did make an assault, and him, 
the said ,J. Leslie Curtis, did strike and beat and in bodily 
fear feloniously did put, and one Smith and Wesson, 38 
caliber revolver, serial Number 557959, of the value of 
Twenty-three Dollars and Sixty-four cents ($23.64), of the 
property, goods and chattels of the said J. Leslie Curtis, from 
tlu~ person and against the will of the said J. Leslie Curtis, 
feloniously and violently did steal, take and carry away, 
against the peace and dignity of the Commonwealth of Vir-
ginia. 
Upon the testimony of 
J. Leslie Curtis 
C. C. Alexander 
H. S. Curtis 
S~mmy Sansone 
Siipreriie Court of Appeal§ bf Virgiliiii 
Witnesses sworn in operi Coui·t and sent to the Grana Jury. 





Indictment for Robbery by Violenc~~ 
A True Bill. 
b. c. FROST, Foreman. 
in.a at another aay, to~wit: 
Circuit Ctiurt of tlie Courity of Elizabeth City oil Wednes-
day the ninth day of 1\farch, in th~ year of our Lord one thou-
sand nine hundred and thirty-eight. 




FEtbNY-ROBB:inRY BY viOLENCE . 
. This day came the Attorney for the Commonwealth and 
the priso1ier was led to the bar in the custody of the jaiior. of 
this Cour~ and. heing arraigned, pleaded ''not guilty" to the 
indictment and the panel of twenty (20) j-qrors heretofore 
sumJTIOJ1.e.d. to this Coui·t for the trial of Willie Robinson for 
a, felony. at this term and therefore ~vaihible for the trial of 
~11 fel~nies a;t this tei·m, beirig present aild.iri attertdanc~ upon 
the Court, they .were. examined by . the Court and each and 
every member ,of said panel being· fourid free from ali legal 
exceptions and qiuilified in all other respects to serve as 
jurors, the Attorney for the Commonwealth and the accused 
by his counsel, beginning with the Attorney for the Common-
wealth alternately struck from said panel, lone juror each 
u:ntil eight had been stricken therefrom and the remaiJting 
twelve against whom there were no objections to:-Wit: Paul 
Revere, J. R. Sealey, M. J. O'Brien, W. J. Golden, :E~ N .. Wat-
son, Leroy F. Moore, C. H. Eure, B. F. Knowles, John Kiser, 
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J. M. Willis, R. C. vVinne and A. T. Bradley, were sworn a 
jury the truth of and upon the premises to -speak and having 
heard the evidence and arguments of counsel retired to their 
room to consult of a verdict and after sometime returned into · 
Court having found the following verdict to-wit: "We the 
jury find the defendant guilty of Robbery by Violence and fix 
his punishment at Ten years in the Penitentiary.'' (signed) 
A. T. Bradley, Foreman. 
Whereupon the accused, by counsel, moved the Court to 
set aside the verdict of the jury in this case rendered and 
grant him a new trial because the same is contrary to the 
law and the evidence, the hearing of which motion is con-
tinued until some later day in this term. 
page 4 ~ .And at another day to-wit: 
Circuit Court of the County of Elizabeth City on ·Friday 
the sixth day 1\1ay, in the year of our Lord one thousand nine 





FELONY-ROBBERY BY VIOLENCE. 
This day again came the attorney for the Commonwealth 
and the accused was again led to the bar in the custody of the 
jailor of this Court, and the Court having hea~d the argu-
ments of counsel and maturely considered the motion to set 
aside the verdict of the jury in this case rendered and grant 
him a new trial, because the same is contrary to the law and -
the evidence, made at thP. trial of this case on the 9th day of 
March, 1938, doth overrule said motion, to which ruling of 
the Court, the defendant, by counsel, excepted and asked leave 
to subsequently file his bills of exceptions, which leave is 
granted. 
Whereupon it being demanded of the said Joseph Jones, 
if anything further for himself he had or knew to say why the 
Court should not now proceed. to pronounce judgment against 
him according to law and nothing being offered or alleged 
in dP.lay thereof, it is considered by the. Court. that the said 
Joseph Jones be confined in the Penitentiary of this Com-
8 Supreme Court- of Appeals of Virginia 
· monwealth for the term of ten (10) years, the period by the 
Court in its findings fixed. 
And the Clerk of this Court is directed, as soon as prac-
ticable, after the adjournment of this Court at this term to 
certify a copy of this judgment to the Superintendent of the 
Penitentiary of this Commonwealth; and the Sheriff of this 
County is directed to deliver the said Joseph Jones 
pag·e 5 ~ to the guard or guards authorized to receive him, 
who shall remove and safely convey him, the said 
Joseph Jones from the jail o:f this County to the public jail 
and penitentiary house of this Commonwealth, therein to be 
kept imprisoned and treated in the n1anner prescribed by law 
for the term aforesaid. 
Whereupon, on the motion of the defendant, by counsel, 
the execution of this judgment is suspended for a period of 
sixty (60) days from this day, in order to allo'v the said de-
fendant, Joseph Jones, time to apply to the Supreme Court 
of Appeals of this State, for a writ of error and S1tpersedeas 
in this case. 
And the prisoner is remanded to jail. 
The Court certifies that the said Joseph Jones has been 
confined in the jail of this County from the 5th day of De-
cember, 1937, to the 6th day of May, 1938, on this charg·e. 
And at another day to-wit: 
Virginia: 
In the Circuit Court for Elizabeth City County. 
Commonwealth of Virginia 
v. 
Joseph Jones 
NOTICE TO OPPOSING COlTNSEL OF TENDER OF 
BILLS OF EXCEPTION. 
To Roland D. Cock, Commonwealtl1 Attorney: 
You are hereby notified in accordance with Section 6252 
Code of Virginia, that I shall on the First (1st.) day of July, 
1938, at the hour of Ten (10) o'clock A.M., or so soon there-
after as I may be heard, tender to the Judge of the . Circuit 
Court for Elizabeth ·City County, in the Circuit Court room 
thereof, in Hampton, Virginia, Bills of Exceptions in the 
Joseph Jones v. Commonwealth of Virginia. 9 
case of Commonwealth of Virginia v. Joseph Jones, in which 
case final judgment has been entered . 
page· 6 ~ Given under my hand this the 27th day of June, 
. 1938. 
JOSEPH JONES, Defendant, 
By WILLIA~I DAVIS BUTTS, 
Attorney for the Defendant. 
Legal service of the above notice accepted by me on this the 
28th day of June, 1938. 
ROLAND D. COCK, 
Commonwealth Attorney. 
And on July 8th, 1938, the said defendant filed his bills of 
exceptions duly signed by the Judge of this Court, which bill 
of exception is as follows : · 
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In the Circuit Court for Elizabeth City County. 
Commonwealth of Virginia 
v. 
Joseph Jones 
BILL OF EXCEPTION #1. 
Be it remembered that upon the trial of this case in the 
Circuit Court for Elizabeth ·city County, Virginia, and after 
it had been submitted to the jury, the said jury returned into 
court their verdict in which they found the defendant Joseph 
Jones guilty of robbery by violence, as charged in the indict-
ment and fixed his punishment at ten years in the penitentiary. 
The defendant moved the court to set aside the verdict of the 
jury and grant the said defendant a new trial on the ground 
that the ver~ict is contrary to the law and the evidence, which 
motion the court overruled, to which action of the court the 
defendant at times excepted, and defendant prays that his 
Bill of Exception be signed, sealed and saved to him and made 
a part of the record of this case and that all the evidence so 
introduced on behalf of the Commonwealth and the defendant, 
which evidence is as follows: , , 
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EVIDENCE FO~ THE COMJ\iONWEALTH. 
J. LESLIE CJTRTIS, . 
Testified that he is now Sergeant in Police Department of 
Hampton, but was a patrobnan in 1934. On 1\iarch 3rd, 1934, 
he and officer Hall were checking the stores on Queen Street 
he came upon Harrison Kemp, vVilliam Washington, and 
Joseph Jones, the defendant. He saw them turn in 
page 8 ~ a yard, this was about 3 :00 or 3-:15 A. M. He drove 
up and called William Washington who is known 
as ''Dollie Coon'' as he was going to arrest all three of them 
for being drunk. He saw trouble brewing because ''Do Hie 
·coon'' wouldn't get in the car. Harrison l{emp g·ot in the 
car alright. He grabbed ''Dollie Coon'' by the collar and 
fired one shot in the ground to attract the attention of officer 
Hall. ''Dollie Coon'' then grabbed his arm, defendant came 
up and wrung. the pistol out of his hand while he was lying 
- on the ground. They tussled but nothing was said by the 
defendant. ''Dollie Coon'' choked him and both ''Dollie 
Coon'' and Joseph Jones got him down on the ground. The 
defendant, Joseph Jones, did not hit him, did not display 
any firearms or weapons of any kind and after he wrung the 
pistol out of his hand went on away. The pistol is valued 
at twenty-three dollars and sixty-four cents ($23.64). Tim 
Parker, a colored boy, came by and helped hiin out. That he 
arrested ''Dollie Coon'' for being drunk and resisting arrest. 
He was fined for being drunk and fifty dollars ($50.00) for re-
sisting arrest. That on December 5th, 1937, Joseph Jones 
was arrested on another charge and was asked by the witness 
''you are the man who wrung the pistol out of my hand about 
three or four years ago, aren't you''' Whereupon the de-
fendant said ''yes, sir". When the defendant was asked what 
he did with it, he said "I threw it in Dyke Creek". That 
Harrison l(emp was drunk and gave the witness no trouble-
just ran. That most of the trouble was caused by "Dollie 
Coon'' and that he was placed in fear by both ''Dollie Coon'' 
and the defendant as he was trying to arrest all three of them. 
There was nothing said by the defendant to the witness or 
''Dollie Coon'' and aftP.r the defendant g·ot the pistol out of 
his hand, defendant made no effort to use it or to do anything 
else except to walk off. Witness knew "Dollie Coon" but did 
not know defendant, but now identifies him as the man who 
wrung the· pistol out of his hand. That- in Witness's opinion 
Harrison Kemp, Eddie Washington ('·'Dollie Coon") and 
Joseph Jones, the defendant were all drunk. That the de-
J dseph jones v. Ctiirimoirw~~lth df Virginia. ii 
C. G. Alexander. Edward William Wa,shington. 
feridant wi:rlng the pistol out of liis right ha~a which 
page 9 ~ wHs sore a month; and from t)le way he was lyiiig on 
the grouria ,when the gUn was taken it was in the 
hand from the car, which was on his left sida .. That the de~ 
fendant did riot touch liim before he ftted tli~ shot. 
C. C. ALEXANDER, 
Testifted. that he is a member .of the Police Department, 
City of Itamptori, tliat on December 5th, 1937, he arrested tli~ 
defendant Joseph Jones on another c4arge and when he was 
brought iii, J. Leslie Curtis was Desk Sergeant, who asked the 
defendant ''Are you the man who took my pistol sometimes 
oackt" The defendant said "yes, sir,''. and whei1 asked 
what he did with the pistol said he threw it in t4e creek at th~ 
Dyke Briqge. All the~e statements wer~ made by the defend-
ant vohili.tarily. . 
.And the Cbrhmonweaitli tested their case. 
EVIDENCE FOR THE DE·FENDANT. 
.. :innw ARD WtlJDIAM WASHINGTON.; 
Tesiified tlia t on March 3rd, 1934 lie and fbrl r other colo rea 
meri~ Ha~d~on l{emp . ~rne~t ~.~n;U, Mc~in~~y ~~~go~y~. ~~~ 
the aefendant, Joseph Jones, lils half brother; were com1ng 
from a party o# Mallory Sti'eet a:boljt three o'clock in tpc 
mqriii:hg wlien the Witness was on tlte porcli~ Mr ... Curtis 
called him, he had already put ;Harrison Kemp in the car, 
witness went out to the sidewalk but .re~tis~d to get hi the 
car~ thP. Witness was pretty good arid drunk. becatise the 
whiskey was jrir;;t begin~ng td work ~ood. . That Mr. Curt~s 
niust have g-rabbed liini because he. was tussling witli tlie of-
ficer when some one caine up and took the officer's pistol. 
That he must have been on the ground because his clothes 
were muddy when he woke up in the police station. That iie 
served his fines for peing drunk and resisting arrest. T~at 
. . he had iiot made any ar,rangenients or plans to rob 
page 10} ?r bot~er M~. Cur_tis. ,';rh~t h~. wa~ trring ±~ ~ake 
It home because he was pretty good and drunk; 
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JOSEPH JONES, 
Testified that he together with Harrison l{emp, Ernest 
N unn, McKinley Gregory and his half brother were coming 
from a party on ~fallory Street, on ~larch 3rd, 1934, about 
3:00 A. J\II. That when he and his brother were on the porch 
then the officer drove around the corner and his lights were 
on them, then he drove up pass the house and backed up, then 
he called ''Dollie Coon'' as he had already arrested Harrison 
Kemp. The officer told the witness to get in the car, witness 
went around as if to get in but when he saw his half brother 
resisting he ran away. After he ran away he heard a shot 
and he did not knO'w if officer Curtis had shot his brother or 
whether his brother had shot officer Curtis, then he returned 
to the car where he saw his brother and the officer scuffling 
on the ground. That he started around the front of the car 
but the pistol was pointing toward him, so he changed and 
went around the back of the car and reached over the officer's 
shoulder and took the pistol out of his hands. ~:fr. Curtis, 
the officer might shoot hiln is what he was afraid of and is 
the reason he didn't go back when the officer said, ''Boy corne 
back here.'' That he had not made any arrangements or en-
tered into any conspiracy to rob the officer. That he took the 
pistol so that the officer could arrest his brother. That he 
was herP. on a vacation at that time for two weeks and was 
intending· to leave the next day for Atlantic City, New Jersey. 
That he already had a ticket and on the next morning he 
caught the street ca1· to Newport News, and then the grey-
hound bus to Atlantic City. That he has been back several 
times and this last time, he has been here since the first of 
August, 1936, and he has been living with his mother at 946 
Spring Street, Hampton, Virginia. That since his return 
August 1st, 19R6, he has been working· at the ·Crab Factory, 
Bellamy's Ice cream plant and with a private faro-
page 11 ~ ily. That he tqok the pistol out of the officer's left 
hand from the way he was lying on the street. 
;That he took the pistol out of the hand next to the field, and 
after he took the pistol he walked on a'vay. 
may be made a part of the record in this case, which is ac-
cordingly done this thP. 1st day of July, 1938, and within the 
ti!lle allowed by law for signing Bills of Exceptions. 
JOHN vVEYMOUTH, 
Judge. 
Joseph Jones v. Commonwealth of Virginia. 13 
Received this the 1st clay of July, 1938 • 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . " .. 
. . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
I, John Weymouth, Judge of the Circuit Court for the 
Elizabeth City County, Virginia, do hereby certify that this 
is a true copy of the Bills of Exception signed by me .. 
Given under my hand this the 1st day of July, 1938. 
JOHN WEYMOUTH, 
Judge of the Circuit Court for Elizabeth 
City County, of Virginia~ 
page 12 ~ And now on this day t~-wit: 
On the 9th day of August, 19.38, came the said defendant, 
by counsel, and filed his notice with the Commonwealth At· 
torney of his application for a transcript of record in his case1 
w~ch notice is as follows, to. wit: 
Virginia: 
In the Circuit Court for Elizabeth C~ty County. 
Commonwealth of Virginia 
'IJ. 
Joseph Jones 
NOTICE OF APPLICATION FOR TRANSCRIPT OF 
RECORD. 
To Roland D. Cock, Commonwealth- Attorney: 
·You are hereby notified in accordance with Section 6339 
Code of Virginia, that I shall on the Eighth (8th) day of Au-
gust, 1938, A. D. at the hour of Ten (10) o'clock A.M., or so 
soon thereafter as I may be heard, make application to R. 
E. Wilson, Clerk of the Circuit Court for Elizabeth City 
County, Virginia, for a transcript of the record in the case of 
Commonwealth of Virginia versus Joseph Jones, in which 
case final judgment was entered on the Sixth (6th) day of 
May, 19·38, for the purpose of presenting such transcript to-
gether with a petition for a writ of Error to the Supreme 
~Court of Appeals of Virginia. 
14 Supreme Court of Appeals of Virginia 
Given under my hand this the fifteenth day of July, 1938. 
JOSEPH JONES, Defendant, 
By: WILLIAM DAVIS BUTTS, 
Attorney for the Defendant. 
Legal service of the above notice accepted on this the 18th 
- day of July, 1938. 
ROLAND W. DOCI\:, 
Commonwealth Attorney. 
page 13 ~ In the Clerk's Office of the Circuit Court of 
Elizabeth City County, Virginia, August 9th, A. 
D., 1938. 
I, R. E. Wilson, Clerk of the Circuit Court of Elizabeth 
·City County, Virginia, do hereby certify the foregoing· is a 
true and perfect transcript of the record in the prosecution 
of a Felony between the Commonwealth of Virginia and 
Joseph Jones, for a Felony-Robbery by Violence, now pend-
ing in the Circuit Court of Elizabeth City County, Virginia. 
I further certify that. the notice required by the ·statute to 
be given by the appellant to the appellee in this case has been 
duly given and is now on file in the original papers in this 
office. 
Given under my hand this 9th day of August, A. D., 1938. 
R. E. "\VILSON, 
Clerk of the Circuit Court of Elizabeth 
City County, Virginia. 
By S. M. GIBSON, 
Dep. ·Clk. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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